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Punitive damages can be an important 
tool for increasing the value of our 

cases, especially when there are deeper 
pockets available — a large insurance 
policy or a corporate employer defending 
the driver. Punitive damages are not only 
helpful for settlement but can also be an 
effective tool at trial to deter future con-
duct and make our roads safer for our 
clients and others. 
 If you have ever handled a motor-
vehicle case involving drunk driving or 
distracted driving, you likely have sought 
punitive damages. But what about angry, 
hostile or aggressive drivers? When a 
driver causes injury to your client due to 
erratic, aggressive driving and/or road 
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rage, you should also consider seeking 
punitive damages for the same reasons 
you would in a drunk driving case. 
 A little over two years ago, Portland 
OTLA member John Coletti hired me 
to assist his firm in seeking punitive dam-
ages on behalf of two of his clients who 
had been severely injured in a motor-
vehicle collision by an aggressive driver. 
Just prior to the collision, witnesses had 
seen the defendant driver weaving in and 
out of traffic, trying to get ahead of 
other vehicles, and screaming and yelling 
at another driver at the top of his lungs. 
The defendant forced his way into an-
other lane, striking the corner of an-
other driver’s truck. The impact spun the 
defendant’s truck and propelled him 
across a four-inch high raised lane di-
vider into oncoming traffic, where he 
crashed into the clients’ truck, causing it 
to roll on its side. The defendant emerged 
from his truck and immediately started 
yelling at the clients. One of the clients 
became trapped inside the truck and had 
to be extricated by firefighters. Both 
clients suffered serious and permanent 
injuries. After officers arrived on the 
scene, the defendant continued to remain 
in an agitated state, and even interfered 
with the firefighters’ ability to clear the 
scene. The defendant later told an officer 
the “asshole” driver would not let him 
change lanes. 

 We felt this case was an appropriate 
one in which to seek punitive damages.1 
The plaintiffs’ injuries did not result 
from mere negligence but instead were a 
result of the defendant’s deliberately 
unsafe, threatening and aggressive driv-
ing. However, no Oregon appellate court 
had yet (or has to date) determined that 
punitive damages are appropriate in road 
rage or aggressive driving cases. Despite 
the question being one of first impression 
in Oregon, we moved forward with seek-
ing punitive damages, because this was 
the very type of case where deterrence of 
the defendant’s conduct was important.
 It is well-settled punitive damages are 
recoverable in Oregon for harm caused 
by driving while intoxicated.2 For ex-
ample, courts have permitted claims of 
punitive damages when an intoxicated 
driver is driving at a reckless speed, with 
little control of the car, when traffic was 
heavy and demanded careful driving.3 

The rationale, in part, has been to deter 
the conduct proscribed by the legislature 
making it a crime to drive a vehicle while 
intoxicated.4 Furthermore, the fact that 
“the drinking driver is the cause of so 
many of the more serious automobile 
accidents is strong evidence in itself to 
support the need for all possible means 
of deterring persons from driving auto-
mobiles after drinking, including expo-
sure to awards of punitive damages in the 
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event of accidents.”5 That is why an in-
dividual who voluntarily consumes alco-
holic beverages to the point of intoxica-
tion, and thereafter operates a motor 
vehicle, is both conscious of the risk and 
proceeds without concerns for the safety 
of others — conduct that is considered 
reckless, willful or wanton.6 
 For the same reasons, punitive dam-
ages in aggressive driving cases also 
should be available. The National High-
way Traffic Safety Administration defines 
aggressive driving as “when individuals 
commit a combination of moving traffic 
offenses so as to endanger other persons 
or property.” It defines road rage as the 
criminal offense of “an assault with a 
motor vehicle or other dangerous weap-
on by the operator or passenger(s) of one 
motor vehicle on the operator or 
passenger(s) of another motor vehicle or 
is caused by an incident that occurred on 
a roadway.”7 
 Aggressive driving is a problem to be 
taken seriously. Aggressive driving ac-
tions contributed to over fifty percent of 
motor-vehicle related deaths between 
2003 and 2007.8 Just like driving while 
intoxicated, aggressive driving and road 
rage lead to reckless and dangerous driv-
ing with a conscious disregard to the 
safety of others. However, when an indi-
vidual engages in road rage or aggressive 
driving, his or her reckless driving is 
caused by a different state of mind — not 
voluntary intoxication — but, rather, by 
anger, maliciousness and aggressiveness. 
 An appropriate case in which to seek 
punitive damages should include evi-
dence of deliberately unsafe, threatening 
or aggressive driving. You may have a 
witness that heard the defendant yelling 
or screaming at the other drivers out of 
his or her window or showing some 
other visible signs of agitation or aggres-
sion. The driver may also have been 
making highly dangerous and aggressive 
maneuvers in traffic, such as cutting off 
other drivers, weaving in and out of traf-
fic, or aggressively tailgating. Such ac-
tions may support an inference the de-

fendant’s driving was more than negli-
gent, but was consciously aggressive or a 
manifestation of road rage. For example, 
in the South District of New York, the 
court permitted the plaintiff to pursue a 
claim of punitive damages to the jury in 
part because, in addition to the defen-
dant’s reckless and erratic driving, the 
defendant’s comment that “the bitch cut 
me off ” could support an inference that 
his erratic driving was a manifestation of 
road rage.9 
 You may also be able to prove an ag-
gressive driver was reckless, if the driver 
has been charged with, and pleaded 
guilty to, reckless conduct. Often when 
a driver has engaged in erratic or reckless 
driving behavior, the driver may be 
charged with certain crimes, including 
assault or reckless endangerment. Those 
charges include an element of engaging 
in reckless conduct that creates a substan-
tial risk of serious physical injury to an-
other.10 If the defendant pleads guilty to 
the crime (not merely a traffic infrac-
tion), the plea may serve as an admission 
against interest that he was reckless and 
created a substantial risk of serious 
physical injury to plaintiff.11 

 In our case, we sent the insurance 
adjustor a draft of our motion to seek 
punitive damages and the case settled 
shortly after. Thus, we did not have to 
even file the motion. The ability to seek 
punitive damages, and the likelihood of 
success in amending the complaint, 
raised the value of the case and led to a 
better result for the clients. Next time 
you have an injured client due to an ag-
gressive driver, consider moving to 
amend to seek punitive damages. As 
trial lawyers, we need to consider “all 
possible means of deterring persons from 
driving automobiles” in a deliberately 
aggressive and dangerous manner, “in-
cluding exposure to awards of punitive 
damages in the event of accidents.”12 This 
is yet another way we can work together 
to keep our clients and others safe and 
keep drivers accountable to comply with 
the rules of the road.
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