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When talking about the medical 
privacy rights of our clients, fa-

miliar sources limiting disclosure of cli-
ents’ medical information might be 
HIPAA, ORCP 44 and various statutory 
privileged communications (e.g., physi-
cian-patient privilege). What may be less 
familiar, but no less important, is the 
restriction on medical inquiries and ex-
aminations applicable to job applicants 
and employees under the Americans with 
Disabilities Act as Amended (ADA).
 Title I of the ADA limits an em-
ployer’s ability to make disability-related 
inquiries or require medical examinations 
at three stages of employment: pre-offer, 
post-offer and during employment.1 An 
inquiry is disability-related if it is likely 
to elicit information about a person’s 
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disability.2 The privacy protections pro-
vided by the ADA are important for all 
employment law attorneys to understand 
— not just those attorneys that represent 
individuals with disabilities. That’s be-
cause the ADA’s restrictions on inquiries 
and examinations apply to all employees, 
not just those with disabilities. 3 

Protecting our clients’ disclosure
 When employers obtain medical re-
cords, they may learn of otherwise un-
known disabilities and use that informa-
tion to exclude or discriminate against 
employees or applicants. The central 
purpose of the prohibition on medical 
inquiries under the ADA is to ensure that 
an employee or applicant’s hidden dis-
ability remains hidden.4 Such hidden 
disabilities could include diabetes, can-
cer, heart disease, HIV or mental health 
conditions. The provision also prevents 
employers from assuming disabilities 
exist even when they do not. Ultimately, 
the provision is designed to encourage 
employers to make employment deci-
sions based on actual ability to perform 
job requirements without concern for 
unrelated disabilities.5

Job-related 
 Disability-related inquiries or medical 
examinations must be “job related and 
consistent with business necessity.”6 The 
burden of establishing “business neces-
sity” rests on the employer. An employer 

will meet its burden when it has a reason-
able belief, based on objective evidence, 
that: (1) an employee’s ability to perform 
essential job functions will be impaired 
by a medical condition; or (2) an em-
ployee will pose a direct threat due to a 
medical condition. Disability-related 
inquiries and medical examinations that 
follow a request for accommodation 
when the disability or need for accom-
modation is known or obvious also may 
be job-related and consistent with busi-
ness necessity. In addition, periodic 
medical examinations and other moni-
toring under specific circumstances may 
be job-related and consistent with busi-
ness necessity.7

  An employer’s knowledge of the ex-
istence of a health condition in and of 
itself is insufficient to engage in an in-
quiry or medical examination. The em-
ployer must have a reasonable belief, 
based on objective evidence, that a 
medical condition impairs the employee’s 
ability to perform essential job functions 
or poses a direct threat to the employee 
or others. In other words, unless your 
client’s job performance has been af-
fected by the medical condition such that 
an accommodation may be necessary, or 
the medical condition has disrupted the 
work place such that your client may be 
a direct threat to herself or others, the 
employer cannot ask for medical infor-
mation simply because the employer 
becomes aware that your client has some 
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sort of medical condition. 
 Under some circumstances, however, 
knowledge of an employee’s disability 
may be enough to entitle the employer 
to request additional medical informa-
tion. For example, the employer may be 
entitled to request medical information 
in order to determine what, if any, ac-
commodations will be necessary if the 
employer knows of an applicant’s dis-
ability and need for accommodation 
based on the applicant’s previous work 
for the employer. That is, an employer is 
not required to ignore a previously 
known disability and need for accom-
modation.8 

 However, if your client does not want 
or need any accommodation then there 
is no obligation to disclose medical in-
formation. In those circumstances, you 
and your client will have to weigh the 
costs of disclosing a medical condition 
(potential discrimination) over any real 
need for accommodation in the work-
place (which requires disclosure). For 

example, if your client is an individual 
with a hidden but highly provocative 
medical condition, such as HIV, your 
client’s interests in privacy and need for 
protection from potential discrimination 
may outweigh any need for a workplace 
accommodation (which may be minimal 
or nonexistent). Because an employer’s 
duty to accommodate is ongoing, your 
client can always choose to disclose his 
or her medical condition at a later date 
when, for example, the need for an ac-
commodation becomes necessary. 

Limit the scope 
 Once you have determined that the 
employer is entitled to an inquiry or 
medical examination, ensure that the 
employer is not getting more information 
than it is entitled to. 
 If your client requests a reasonable 
accommodation, an employer is entitled 
only to documentation sufficient to 
substantiate that your client has a dis-
ability and needs the reasonable accom-

modation requested. The employer is not 
entitled to unrelated documentation, so 
a general medical release is rarely appro-
priate. However, be warned that if the 
employee fails to submit sufficient 
medical documentation and fails to cor-
rect the employer’s concerns regarding 
insufficient documentation, then the 
employer may require the employee to 
be examined by a health care profes-
sional of the employer’s choice. On the 
other side of the coin, requiring an em-
ployee to submit additional documenta-
tion or a medical examination despite 
sufficient documentation can be consid-
ered retaliation by an employer.9

 If the employer has a good faith objec-
tive basis to believe your client poses a 
direct threat in the workplace, the em-
ployer may require a medical examina-
tion, but the examination must be lim-
ited in scope to what is needed to make 
an assessment of the employee’s ability 
to work. Similarly, an employer may 
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require periodic medical examinations of 
employees in positions affecting public 
safety. But the employer cannot take any 
adverse actions against an employee 
based on those examinations unless they 
are limited in scope to properly evaluate 
whether the employee is unable to per-
form her essential job functions or, in 
fact, pose a direct threat that cannot be 
eliminated or reduced by reasonable ac-
commodation.10 For example, an em-
ployer cannot require an employee to 
perform functions of a job during an 
examination that it has never required 
the employee to actually perform on a 
day-to-day basis.11

 Limiting the scope of an inquiry or 
examination can be extremely important 
to your client. For example, I repre-
sented a young 
woman a few years 
ago with a medical 
condition that was 
so private and per-
sonal  that  she 
would rather lose 
her job than dis-
close it to her em-
ployer. My client 
had to leave work 
at 4 pm two days 
a week to treat her 
condition. However, she was a salaried 
manager and set her own schedule. Her 
employer knew she was leaving early and 
never complained about it until another 
employee disclosed to the employer that 
she was leaving due to medical reasons. 
Once the employer knew my client had 
a medical condition, it insisted that she 
sign a general medical release. The em-
ployer had no policy that its managers 
work 8 am to 5 pm and had not previ-
ously required my client to do so. Under 
those circumstances, the employer was 
not entitled to a disability-related in-
quiry or medical examination because it 
could not establish a business-related 
reason for it. Nonetheless, the employer 

insisted on obtaining some form of 
medical documentation for my client’s 
“early” departures or it would terminate 
her. Although we would have had a great 
case if the employer would have termi-
nated my client, she simply did not want 
to pursue litigation. After months of 
negotiation, I was able to limit the scope 
of the inquiry to a letter from a physician 
stating that my client was attending a 
medical appointment two days a week 
without stating what my client’s medical 
condition was. The client kept her posi-
tion, the employer was satisfied, and my 
client’s medical condition was never 
disclosed. 

Keep it confidential
 The ADA requires employers to treat 
any medical information obtained from 
a disability-related inquiry or medical 

examination, as 
well as any medi-
cal information 
voluntarily dis-
closed by an em-
ployee, as a con-
fidential medical 
r e c o r d .  T h i s 
means that the 
employer must 
keep a medical 
file separate from 
the employee’s 

personnel file and that the information 
may be shared with supervisors and 
managers only in regards to necessary 
work restrictions.12 
 It has been my experience that em-
ployers often are not aware of such a 
requirement. When requesting personnel 
files in employment cases, I regularly find 
that medical documents are interspersed 
with personnel records or that supervi-
sors are provided with medical records 
whether or not medical restrictions were 
in place. Therefore, it is important you 
inform employers of this obligation when 
you voluntarily disclose confidential 
medical records. When possible, mark 
the records as confidential and provide 

them under a cover letter citing the rel-
evant provision under the ADA. This can 
place an extra layer of protection over the 
records and ensure that they don’t end 
up in the supervisor’s hands — the per-
son most likely to discriminate against 
your client.

The take away
 If there is a take home lesson it is that 
an employee need not altogether yield to 
an employer’s request for any medical 
inquiry or examination. You can make 
the employer prove that the request is 
job-related. Even if an inquiry or exami-
nation is necessary, you can protect your 
client by limiting its scope and ensuring 
that the information remains confiden-
tial.
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